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HR TECHNIQUES FOR ADA COMPLIANCE: DESIGNING AND IMPLEMENTING THE INTERACTIVE PROCESS
By Craig Pratt with assistance from Ryan Olsen 
Introduction
Implementing the Americans with Disabilities Act of 1990 (ADA) often tests human resources (HR) professionals' ability to translate legal requirements into manageable procedures. Nowhere in the ADA is this more true than in the regulations and court decisions that call for an "informal interactive process." This phrase refers to communications between an employer's representative (e.g., managers, HR professionals) and an employee about the employee's need/request for a reasonable accommodation. Pursuant to the ADA and some similar state statutes, regulatory agencies such as the Equal Employment Opportunity Commission (EEOC) and courts of law around the United States frequently require employers to conduct a "good faith" interactive process when an employee requests a reasonable accommodation. 

Guidance From Legal Authorities
 A circuit court's ruling that states an employer fails to demonstrate good faith if evidence does not show the application of an interactive process when:

1.  The employer is aware of the employee's disability; and

2.  The employer receives notification of the employee's desire to be accommodated. 

Important Concepts
HR practitioners need to keep the following important concepts in mind.

1.  Purposes Served by the Interactive Process.  HR practitioners respond to the legal requirements when they develop a procedure necessary to compile information attendant to one or more of the following:

•  Learning the specific essential job functions that the employee is unable to perform due to a disability.

•  Understanding the employee's ideas for specific accommodation(s) that the employee feels he or she  needs.

•  Requesting additional information, including medical data, that justifies an employee's specific accommodation request. 

2.  Variability in the Design of Interactive Processes.  Sometimes, the interactive process will be simple and brief (the employee requests a simple accommodation that can be easily provided). The employer facilitates the measures to grant the request - and the interactive process is complete. Other times, there will be more complexity and/or the process will have a longer duration with numerous back-and-forth exchanges. 

3.  Rationale for HR's Involvement.  Designing and implementing an interactive process may involve combining information:

•  Open requisitions review for accommodation requests involving transfer. 

•  Job analysis to determine essential functions.

•  Needs analysis for training efforts that may be necessary to facilitate a successful accommodation.

•  Coaching managers to understand and implement legal requirements and company procedures to engage in the interactive process with employees.

•  Negotiation and/or mediation skills.

•  Conflict management methods for implementing accommodations that may be unpopular with co-workers.

4.  Careful and Sensitive Communication.  To conduct an interactive process consistent with the spirit of the ADA, few skills are more important than accurate and sensitive interpersonal communication techniques deployed in stressful circumstances.  

5.  Preparation.  Experienced HR practitioners often report a lack of confidence in their ability to apply the vaguely defined terms from the ADA to the practical day-to-day reality of the workplaces they serve. Practitioners can access the EEOC Web site (www.eeoc.gov) and SHRM information sources to enhance their knowledge and understanding. The Job Accommodation Network (www.jan.wvu.edu) also can provide HR professionals with helpful background information.

HR Techniques for the Interactive Process
HR practitioners who design and carry out interactive processes will want to consider applying one or more of the following techniques:

1.  Determining Who May Participate.  Employees who have the disability are best sources of information.  They are also likely to know the impact of those limitations on job performance.

2.  Requesting Medical Information.  When an employee's request for an accommodation does not appear to be supported by the HR representative's analysis of what the employee requires due to a disability, the employee should be asked to justify his or her request by providing medical information that supports the request. 

 3.  Developing an Agenda.  The HR representative should expect that he or she will have to help the employee provide sufficiently detailed information to justify his or her statements.  The content of interactive process discussions can include such items as:

•  Employee complaints about working conditions, equipment or processes that disadvantage him or her due to his or her disability.

•  Employer requests for information about the impact of a disability on the employee's previously observed performance deficits.

•  Employee reports of problems arising from his or her attempts to perform work projects due to the impact of disability.

•  Employer requests for medical information that justifies the employee's specific need for an accommodation that will impose additional work on the employee's co-workers.

•  Employee requests to be excused from tasks or deadlines due to the limitations the employee feels due to his or her disability.

The ADA does not require that an employee's choice of accommodation(s) be accepted, but it will always be important for the employee's choice to be considered. 

4.  Ensuring Privacy.  An employer should not discuss this process with anyone who doesn't have a right to know. 

5.  Documentation. Experienced HR practitioners recognize the value of memorializing discussions and creating a documentary record of agreements made with employees.  Keep these tips in mind:

•  Write a summary of each interactive process meeting that reflects when and where the meeting was held, who attended and the "next steps," if any, that were discussed during the meeting.

•  Prepare a draft that reflects each component of the accommodation(s) that were negotiated or discussed during the interactive process meetings; circulate the draft to the employee who has requested the accommodation(s) and his/her representative (if any). Request that the employee make changes to the draft and initial the final version.

•  Send a transmittal letter to the employee with the final version of the agreement that includes your understanding of how and to whom the terms of the agreement will be disseminated.

Conclusion
Using an HR professionals' interpersonal skills and their knowledge of the requirements of the ADA, employees and their employers can learn each other's perspectives and negotiate many reasonable accommodations and preserve good employee relations.

Craig Pratt is the principal owner of a firm in Oakland, Cal., that provides human resource management consultation and expert witness services to litigated cases in federal and state courts.  Ryan Olson is a graduate student at San Francisco State University HR/MBA program.
                                            (Complete Article Available by Contacting ADA-OHIO)

                                                                         WEB SURFERS
n  The Office of Disability Employment Policy has issued a new series of fact sheets which can be found on their web site at: www.dol.gov/odep.  Fact sheets include:


•  Diverse Perspectives: People with Disabilities Fulfilling Your


•  Business Goals


•  Focus on Ability:  Interviewing Applicants with Disabilities



•  Employment Laws: Disability & Discrimination


•  Employers and the ADA:  Myths and Facts


•  Opening Doors to all Candidates:  Tips for Ensuring Access for Applicants with Disabilities

n  The Equal Employment Opportunity Commission has issued a Fact Sheet entitled: “Questions and Answers about the Association Provisions of the Americans with Disabilities Act,” which is available on their web site at www.eeoc.gov.

                 UPCOMING AUDIO SESSIONS
1.  Each third Tuesday of the month from 2-3:30 PM EST, the Great Lakes ADA and Accessible IT Center in Chicago presents an audio conference session via speaker phone.  Registration is required.  If you are interested in participating in these sessions, no matter where you live in the U.S., or if you wish to be a host for these sessions, please let us know.  More information regarding the schedule for the sessions, including registration, can be found at www.ada-audio.org.

2.  Great Lakes ADA and Accessible IT Center has launched the ADA 2005-2006 Audio Conference in Spanish.  Contact Great Lakes at 800-949-4232 (V/TTY) or at www.adagreatlakes.org to register.

                                            BE AWARE
The “association” provision of the ADA prohibits discrimination on the basis of an association with a person with a disability.  This applies to employment issues as well as to situations which involve public accommodations such as visits to restaurants and movie theaters.

This newsletter was published through a special grant from the Great Lakes ADA & Accessible IT Center and through support from Ohio Rehabilitation Services Commission.

                                Alternative formats of this Newsletter are available upon request.
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